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Torts
Torts; damages for violation of civil rights
Civil Code § 52.1 (amended).
AB 2683 (Floyd); 1990 STAT. Ch. 392
Support: California Attorneys for Criminal Justice,
California Trial Lawyers Association
The Tom Bane Civil Rights Act of 19871 provides that any
person whose civil rights2 have been interfered with by threats,
intimidation, or coercion may bring a civil action for injunctive3
and other appropriate equitable relief.4 Existing law also permits
a person whose civil rights have been violated to recover
reasonable attorney's fees.5 Chapter 392 expands existing law by
providing an aggrieved party with an action for damages for the
violation of that party's civil rights.6
COMMENT

Current federal law permits a recovery for damages for actions
committed under a color of state authority, which result in a
violation of a constitutional right.7 Unlike existing federal law,
Chapter 392 will allow an injured plaintiff to collect damages

1. See CAL. CIV. CODE § 52.1 (amended by Chapter 392) (Tom Bane Civil Rights Act of
1987). See generally Review of Selected 1987 CaliforniaLegislation, 19 PAC. Li. 427, 551 (1988)
(discussing provisions of the Tom Bane Civil Right Act).
2. See CAL. CIV. CODE § 52.1(a) (amended by Chapter 392) (these rights include those secured
by the United States Constitution and laws of the United States, as well as those secured by the
California Constitution and laws of the State of California).
3. See CAL CIV. PRoC. CODE § 525 (Deering 1972) (definition of injunction).
4. CAL. CIV. CODE § 52.1(a)-(b) (amended by Chapter 392). The attorney general, any district
attorney, or any city attorney may also bring this action in the name of the people of the State of
California. Id. § 52.1(a) (amended by Chapter 392).
5. Id. § 52.1(h) (amended by Chapter 392).
6. Id. § 52.1(b). Cf. id. § 52 (Deering 1990) (damages are recoverable for violence or threats
of violence based on specified characteristics including race, religion, ancestry, national origin, sex,
sexual orientation, or age).
7. 42 U.S.C. § 1983 (1988). Currently, there are substantial backlogs in federal courts for
section 1983 cases. See Note, Graham v. Connor A ReasonableApproach to Excessive Force Claims
Against Police Officers, 22 PAC. L. 157, 161-65 (1990) (discussing section 1983 actions). Chapter
392 may help alleviate this problem in California.
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whether or not the defendant acted under color of state authority. 8
One of the goals which underlies the relevant federal law is the
compensation of a person whose civil rights have been violated.9
By permitting a recovery for damages, Chapter 392 now provides
relief in those cases where equity can provide no remedy.1°
Although Chapter 392 appears to be directed towards the deterrence
of crimes motivated by hatred," it does not omit governmental
agencies from its ambit, thus it is a likely target for police abuse
2
cases.

1
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8. Comparead with CAL Cir. CODE § 52.1 (amended by Chapter 392) (no requirement under
Chapter 392 that the defendant act under color of authority).
9. Burnett v. Grattan, 468 U.S. 42, 53 (1984).
10. See Letter from California Trial Lawyers Association to Assemblyman Richard Floyd (June
11, 1990) (copy on file at Pacific Law Journal)(damages are crucial to civil rights actions because
equitable remedies are potentially insufficient). Such a situation will arise after the damage has
already occurred. See, e.g., New York v. Story, 324 F.2d 450, 452 (1963) (police unnecessarily
photographed rape victim in the nude and distributed photographs).
11. See Letter from Assemblyman Richard Floyd to Governor George Deukmejian (July 9,
1990) (copy on file at Pacific Law Journal) (Chapter 392 is an effective response to hate crimes);
SENATE COMMITrEE ON JUDICIARY, REPORT ON A.B. 2643, at 2 (June 19, 1990) (according to bill

proponent, equitable remedies provided insufficient encouragement for the bringing of civil actions
to curb hate crimes). See also id. (defining "hate violence" as those crimes motivated by the victim's
race, color, religion, ancestry, national origin or sexual orientation).
12. Letter to Paul Hoffman, Legal Director of A.C.L.U. Foundation of Southern California, from
Tom Adler, at 1-2 (October 23, 1989) (copy on file at Pacific Law Journal)(stating that legislation
should not be presented in such a way as to omit law enforcement agencies, thus achieving both the
stated purpose of the legislation and this additional purpose).
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Torts; sexual battery
Civil Code § 1708.5 (new).
SB 2336 (Roberti); 1990 STAT. Ch. 1531
Chapter 1531 creates a statutory civil tort action for sexual
battery.1 Chapter 1531 specifies that a person commits a sexual
battery if: (1) The person acts with the intent to cause a harmful or
offensive contact2 with an intimate part3 of another and a sexually
offensive contact occurs;4 (2) the person acts with the intent to
cause a harmful or offensive contact with another by use of his or
her intimate part and a sexually offensive contact directly or
indirectly occurs;5 or, (3) the person acts to cause an imminent
apprehension of the above-mentioned acts and a sexually offensive
contact directly or indirectly results.6
A person who commits a sexual battery may be liable to the
victim for general, special and punitive damages. 7 The court may
also award equitable relief including an injunction, costs, and any
other relief it deems proper.8
SKD

1. CAL. CIV. CODE § 1708-5(b) (enacted by Chapter 1531). See generally Delia v. Torres, 134
Cal. App. 3d. 471,480, 184 Cal. Rptr. 787 (1982) (a victim of rape may bring a civil tort action for
battery).
2. See CAi_ CIV. CODE. § 1708.5(f) (enacted by Chapter 1531) (definition of offensive
contact).
3. See id. § 1708.5(d) (enacted by Chapter 1531) (definition of intimate part).
4. Id. § 1708.5(a)(1) (enacted by Chapter 1531).
5. Id. § 1708.5(a)(2) (enacted by Chapter 1531).
6. Id. § 1708.5(a)(3) (enacted by Chapter 1531).
7. Id. § 1708.5(b) (enacted by Chapter 1531).
8. Id. § 1708.5(c) (enacted by Chapter 1531).
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Torts; sliding scale recovery agreements
Code of Civil Procedure § 877.5 (amended).
AB 366 (Brown); 1990 STAT. Ch. 17
Under prior law, sliding scale recovery agreements' made
between a plaintiff and a defendant tortfeasor were not effective
unless notice of intent to enter into the agreement was given to all
nonsignatory defendants prior to actually entering the agreement.2
Chapter 17 provides that notice of the intent to enter into the
agreement must be given to the nonsignatory defendants seventytwo hours prior to entering into the agreement
SKD

1. See CAL. CIv. PROC. CODE § 877.5(b) (amended by Chapter 17) (definition of sliding scale
recovery agreement). See also Booth v. Mary Carter Paint Co., 202 So. 2d 8 (Fla. Dist. Ct. App.
1972) (sliding scale agreements are commonly called "'Mary Carter" settlements). See generally
Comment, Sliding Scale Agreements and the Good FaithRequirement of Settlement Negotiation, 12
PAC. LJ. 121 (1981).
2. 1987 Cal. Stat. ch. 1202, sec. 3, at 155 (amending CAL.CIV. CODE § 877.5) (amended by
Chapter 17) (the parties must promptly notify the court of the agreement and its terms). In a jury
trial, the jury may be informed of the existence of the agreement ifa party moves to do so. CAL CIV.
CODE § 877.5(a)(2) (amended by Chapter 17).
3. CAL. CIV. CODE § 877.5(c) (amended by Chapter 17) The court may allow a shorter time
upon a showing of good cause. Id. A party's failure to comply with the requirement is not considered
good cause to delay the trial. Id.
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